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Washington DC 20036
202-457-2321
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June20, 2003

VIA ELECTROMCFILiNG

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte.WC DocketNo. 02-112,Extensionof Section272 Obligationsof
SouthwesternBell TelephoneCo. in the StateofTexas

DearMs. Dortch:

OnThursday,June19, 2003,RobertQuinn andtheundersignedofAT&T met
with DanGonzales,LegalAdvisorto CommissionerKevin Martin. Thepurposeofthe
meetingwasto reviewAT&T’s petitionandreply commentsin the above-captioned
proceeding. Theattachedoutline andwrittenex partesubmissionsummarizingour
discussionwasprovidedto Mr. Gonzales.

Consistentwith section1.1206oftheCommissionrules,I amfiling one
electroniccopyofthisnoticeandrequestthat youplaceit in therecordoftheabove-
referencedproceeding.

Sincerely,

ATTACHMENTS

cc: D. Gonzales
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June19, 2003

VIA ELECTRONTCFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte.WC DocketNo. 02-112,Extensionof Section272Obligationsof
SouthwesternBell TelephoneCo. in the StateofTexas

Section272 oftheTelecommunicationsAct of 1996wasdesignedto limit the
ability of aBell OperatingCompany(“BOC”) to abusepost-271 local marketpowerto
harmcompetition. Becauseit was impossibleto predictin 1996 howlong local market
powerwould endureaftersection271 authorization,Congresstaskedthe Commission
with the responsibilityto determine,basedupon state-specificmarket conditions,the
point at which local marketsin eachstatebecomesufficiently competitivethat market
forcesprovideaneffectivesubstituteforthevital stateandfederaloversightenabledby
the accounting,auditing, and other section 272 safeguards. That is a weighty
responsibility — as the Commissionhas repeatedlyrecognized. And as the state
commissionshaveuniformly stressedin theircommentsin this proceeding,thesection
272 accounting, audit and separationrequirementsremain essential tools for the
detectionanddeterrenceofdiscriminationuntil localmarketpowerdissipates.

Although the Commission initiated a comprehensive“sunset” rulemaking
proceeding,it issuedan order that did not evenaddressthe standardsthat should be
usedto evaluatewhethersection272 safeguardsshould be allowedto sunset. Worse
yet, the Commissionsimply let Verizon’s section272 safeguardslapsein New York
withoutprovidingany explanationwhatsoeverfor its action.

Absent swift Commission action, the “crucial[ly] importan[t],” Texas 271
Order, 15 FCC Rcd. 18354, ¶ 395 (2000),section272 obligations for SBC in Texas
will also soonsunset. In light of the record establishedin this proceeding,allowing
that to happenwould be patently arbitrary and capricious. The TexasPublic Utilities
Commission(“TexasPUC”) and othercommentershaveproffereddetailedand expert



testimony that demonstratethat SBC continuesto enjoy substantialmarketpower in
Texastoday,andwill for the foreseeablefuture. Indeed,whethermeasuredby market
share, revenuesor number of alternativecarriers, the evidence shows that local
competitionhasdecreasedin Texasoverthemostrecentperiodfor which harddataare
available. Further, AT&T, the TexasPUC and othercommentershavedemonstrated
that SBC hasabusedits local market by actively discriminating againstrival long
distance carriersthat are dependentupon accessto SBC’s network and by cross-
subsidizingSBC’s long distanceaffiliate. Finally, AT&T, the TexasPUC, and other
commentershaveshownthat SBC’s ability to undertakesuchanticompetitiveconduct
would only increaseif thecoresection272 obligationsaregutted.

It is equally clear that the Commissioncannotlawfully avoid its section272
responsibilities,the marketplacerealitiesandthe recordin this proceedingby simply
announcingin a “public notice” devoid of any reasoningthat SBC’s section272
obligationshaveterminated. “The requirementthat agencyaction not be arbitrary or
capriciousincludesa requirementthat the agencyadequatelyexplain its result and
respondto relevantandsignificantpublic comments.” See,e.g.,Public Citizen, Inc. v.
FAA, 988 F.2d 186, 197 (D.C. Cir. 1993). Under the most basic preceptsof
administrative law, “the agency must examine the relevant data and articulate a
satisfactorye~cplanationfor its action including a rationaleconnectionbetweenthe
facts and the choice made.” Motor VehiclesMfrs. Ass‘n v. State Farm Mutual
AutomobileIns. Co., 463 U.S. 29, 43 (1983)(internal quotationmarksomitted). “At
theleast,sucha statementshouldindicatethe majorissuesofpolicy that wereraisedin
the proceedingsand explain why the agencydecidedto respondto theseissuesas it
did, particularly in light of the statutory objectives that the rule must serve.”
IndependentUS. TankerOwnersCommitteev. Dole, 809 F.2d 847, 852 (D.C. Cir.
1987).

Evenwhere an agencyenjoys discretionas to whetherto extend a rule or
initiate a regulatory action, “an agency’s failure to cogently explain why it has
exercisedits discretionin agivenmannerrendersits decisionarbitraryandcapricious.”
International Ladies’ Garment Workers Union v. Donovan,722 F.2d 795, 815 n.35
(D.C. Cir. 1983). In particular,theD.C. Circuit hasdeterminedthat wherean agency
issuesa public noticerequestingcommentson an issue, but then later terminatesthat
docketand decidesnot to actat all, theagencyremains“oblige[d] . . . to considerthe
commentsit received,and to articulatea reasonedexplanation” and a “satisfactory
explanationfor its terminationof [thej docket.” WilliamsNatural Gas Co. v. FERC,
872 F.2d 438, 450 (D.C. Cir. 1989); see also id. at 446 (“{T]he agency,having
expressed[J tentativeviewsand havingsolicitedcommentson the issue,wasnot free
to terminatetherulemakingfor no reasonwhatsoever.”).

The Commissionhasrecognizedtheseresponsibilitiesin similar contexts. In
2000, for example,whenthe section272 safeguardsregardingtheBOC’s provision of
interLATA information serviceswere due to expire, the Commissionissueda public
notice in responseto a petition filed by an interestedparty, solicitedcomment,and
after considerationof those comments, issued an order determining that (and
explaining why) those section 272 safeguardsshould expire. BOC Information
ServicesSafeguardsOrder, 15 FCCRcd.3267 (2000).



In short, the Commissionis obligatedto concludethis proceeding(and future
272 sunset proceedings)with a written order that addressesthe “relevant data”
profferedby AT&T and “articulate[s] a reasonedexplanation”that is consistentwith
“the statutoryobjectives”of section272. And in light of theconclusiveevidencethat
SBCenjoysconsiderablelocal marketpowerin Texas,theonly reasonedresolutionof
AT&T’s petition is to extendSBC’ssection272 safeguardsfor thenextseveralyears.

OneelectroniccopyofthisNoticeis beingsubmittedto theSecretaryofthe
FCCin accordancewith Section1.1206oftheCommission’srules.

Sincerely,

cc: C. Libertelli
M. Brill
D. Gonzales
J. Rosenworcel
L. Zaina
S. Bergmann
W. Maher
C. Mattey
M. Carey
W. Dever
R. Tanner
P. Megna
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SBCTO THE FCC

“[section272]hampersSBC’s competitiveofferings
in themarketbecausetheinformationsharing
restrictionspreventSBC from takingadvantageof the.
enormousresoUrceswithin its owncompanyto develop
betterandmoresuitableproductofferings,for its
customers.”

SBCReply Commentsat 14
WC DocketNo. 02-112(filed May 12, 2003)

SBCTO WALL STREET

“Across theotherstateswhereSBCofferslông-distance
service,thecompany’soveralllong-distanceretail-line
‘penetrationamongconsumersattheendof thefirst
quarterwasabout50 percent.”

“Our mostsignificantgrowthwasin California; asof
mid-April, lessthanfourmonthsafterwe launched
servicein the state,we hadaretail-linepenetrationof 13
percentin ourconsumermarketand10 percentoverall.”

SBC Communications,1Q2003Earnings
(availableatwww.sbc.com,InvestOrInformationpages)

SBCis now the largestresidentiallong distanceproviderin theSWBTstatesandhas
achieveda levelofsuccessin Cal?fornia that it tookMCI nearlya decadeto achieve.

WCDocketNo. 02-112 . .

.ExtensionofSection272ObligationsOf SWBTin Texas

‘The Two Voices:o..fSBC



WC DocketNo. 02-112

ExtensionofSection272 Obligationsof SWBT in the State,ofTexas

Key Points:

I. Differencewith New York:

1. Thresholdpoint: Thereis no basisfor treatingtheCommission“decision” to
allow theNewYork obligationsto sunsetto be “precedent.” TheCommissionmerelyissueda
public noticeannouncingthattheNewYork section272 obligationswerebeingpermittedto
sunsetby operationoflaw, without any explanationwhatsoever.

2. The TexasPUC,theentitywith thegreatest“expertise”regarding.local
competitiveconditionsin Texas,hasexpresslyrequestedthattheCommissionextend,the272
obligationsin Texas.By contrast,theNewYorkPSCdid not in light ofVerizon’sassurancethat
it would retainaseparateaffiliate for atleastthenearterm The Commissionhavingaccorded
“substantialweight” to theTexasPUC’s viewsonwhether,S’WBT’s local,marketswere“open”
to competitionin decidingSWBT’s section271 applicationfor Texas,it wouldbepatently
arbitraryagencyactionfortheCommissionnowto ignoretheTexasPUC’sexpressfindings

3. Verizonin New York madeclearthatit hadno plansto‘merge its separatelong,
distanceaffiliate into its BOC this commitmentwasreflectedin. theNewYork DPSAugust5,
2002272 SunsetComments.SWBT hasnotmadeasimilarcommitmentin Texas.:

4 SWBT’s dominanceofthe localmarketis evengreaterthanVerizon’s;such
continueddominance(ratherthansimply marketshare)togetherwith thecompellingevidenceof
discriminationandcross-subsidization,requirestheextensionoftheSection272 safeguards.

(a) Therehasbeenmuch lessdeploymentofbypassfacilitiesby competitive
carriersin TexasthaninNew York. Accordingto theTexasPUC, only ‘3 percentoflines.
in Texasareservedby competitivecarriersusing theirownlocal networksScopeof
Competitionin TelecommunicationsMarketsofTexas(TexasPUCJan:2003)at 20-22.
In fact, facilities-basedcompetitionin ‘Texas is belowthenationalaverage.(thatis
because,astheCommissionhasrecognized,self-deploymentofkey local netwOrk
facilities is, in thevastmajorityofcircumstances,uneconomicbecauseofenormousentry
barriers). ‘ ‘ ‘ , ‘

(b) Competitivecarriershavewon far morecustomersandmarket’ sharein
New.York (alreadyupwardsof25 percent)thanin any otherstate;in Texas,by contrast,
competitorshaveattainedvery limited andnowdecliningmarketshares.Competitive
carriersserve25 percentofaccesslines in New York, comparedwith approximately15
percentin Texas. In Texascompetitivecarrierrevenues“have . . . flattenedout” and
between1999and2002,47 competitivecarriersoperatingin Texashavedeclared
bankruptcy(with sevenbeingliquidatedto date).

(c) SWBT’sbeenevenmore successfulthanVerizoninleveragingthatlocal
marketpowerinto theinterLATA long distancemarket;SBC’ssharein that marketis
now almost50 percent.

AT&T Corp.
1



WC DocketNo. 02-112
Extensionof Section272 ObligationsofSWBT in the StateofTexas

II. The Record of Discrimination and Cross-Subsidizationby SWBT in Favor of its
Section 272 Affiliate is Compelling

(a) The record from the Section272.SunsetProceedingshowsdiscriminationby
SWBT in the provisioning ofaccessto their essentialnetwork facilities, abuseofthePlC change
process,discriminatorygrowthtariffs, andengagingin improperinter-affiliatetransfers.

(b) SWBT “price squeezing”Complaint: Complaint.ofAT&TCommunicationsof
Texas,L P AgainstSouthwesternBell TelephoneCompanyandSouthwesternBell
Communications,Inc, d/b/aSouthwesternBell LongDistance, SOAHDocketNo 473-01-1558,
DocketNo 23063 (TexasPUCfiled Dec 5, 2001) SBC’slong distanceaffiliate beganoffering
intrastatelong distanceservicesat ratesthat arenearlyequalto SBC’s intrastateaccesscharges
and thatthereforecould not possiblyallow theSBCaffiliate to coverall of its costs,asrequired
by section272(e) TheTexasPUCfoundthat it did not havejurisdictionoverthecomplaint—

decisionwasnoton themerits.

(c). TheBiennialsection272 audit, despiteits’ deficienciesasnotedby AT&T andthe
TexasPUCintheirCommentson that audit, showsdiscriminationby SWBT. For example,with
regardto completionofDSO ordersby therequireddue date,the performancedatathat SBC
soughtto keepsecretshowthat SBC’saffiliatesreceivedbetterperformancein eachofthelast
sevenmonthsaudited—‘ andthelargestdifferenceswerein the lasttwo monthsreported,,
confirmingthat SBC’s performancewasdecreasing.Thedataalsoshowthat SBC’sreturnof
firm orderconfirmationson DS1 andDS3 facilitieswerelongerfor SBC’s rivalsthanfor its
affiliatesin all 18 oftheinstanceswherethemeasureemployedshowedaperformance
difference. ‘ , ‘ , ,

(d) TheJanuary2003reportfrom theTexasPUCreviewingtheeffectiveness‘of the
performancemeasuresenactedin Texasshowsthat SWBTcontinuesto provideits competitors
with poornetworkaccess,evenif it meanspayingsteadyfines. SWBT hasmettheperformance
benchmarkssetby, theTexasPUCin only 6 out of31 monthsfor which dataarenowavailable.

ifi. ‘SBC has submitted no evidenceon the costsof compliancewith the Section
272 safeguards

AT&T Corp.
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